Incarceration by its nature denies a prisoner participation in the larger human community. To deny the opportunity to affirm membership in a spiritual community, however, may extinguish an inmate's last source of hope for dignity and redemption.
-Justice William J. Brennan' When Congress passed the Religious Freedom Restoration Act (RFRA) 2 in 1993, it aimed to increase dramatically the level of protection for inmates' religious liberties, which had only received minimal judicial scrutiny in the past. RFRA was primarily a response to the 1990 case of Employment Division v. Smith, 3 in which the Supreme Court refused to apply strict scrutiny review when generally applicable laws burdened religious practices." In addition to resurrecting strict scrutiny for these cases, RFRA extended this heightened level of protection to the free exercise claims of prisoners. "We want religion in the prisons," declared Senator Orrin Hatch, one of the original sponsors of RFRA. "It is one of the best rehabilitative influences we can have. Just because they are prisoners does not mean all of their rights should go down the drain .... Despite RFRA's apparent drastic change in the degree of protection for prisoners' religious rights cases, RFRA's stated level of scrutiny is not the controlling factor in the way many courts are deciding prisoners' free exercise cases. The reason stems from two tendencies that have plagued the history of the judiciary's involvement in this area of law and continue to exist under RFRA. First, many courts have failed to understand and evaluate prisoners' religious free exercise claims properly, resulting in the undervaluation of burdens on religion when applying RFRA's substantial burden test. 6 Second, many courts have not employed sufficient skepticism when analyzing penological interests. Too much deference-what this Note will call "nonskepticism"--has led to decisions based on intuition and conjecture rather than on empirical data and facts. As a result, prison regulations of dubious validity and narrowness have easily passed muster despite RFRA's compelling interest and least restrictive means tests. This lack of skepticism has transformed RFRA's strict scrutiny into the de facto equivalent of minimal scrutiny. Congress, in crafting RFRA, failed to recognize the power of these tendencies to affect the outcome of the balance. By neglecting to eliminate them, RFRA has not established a uniform heightened protection of religion in prisons.
Part I of this Note sketches a brief history of prisoners' religious rights before RFRA and discusses how RFRA purported to redefine the way courts balanced religious free exercise against penological interests. Part II illustrates why numerous courts, in spite of RFRA, have not changed how they balance competing interests in prisoners' religious rights cases. Finally, Part III explains how courts can improve their application of RFRA's strict scrutiny.
I. SCRIPTURE ON THE SCALES: THE TROUBLED HISTORY OF RELIGION IN PRISONS

A. Balancing Religious Free Exercise
Judicial balancing, the dominant mode of constitutional jurisprudence in the latter part of this century, 7 has placed its imprint on the Free Exercise Clause. Generally, when a law conflicts with a constitutional right, a judicial balancing approach assigns values to the constitutional right and to the governmental interest that the law seeks to achieve. The weighing of the competing values does not occur directly, as if each were placed on a scale with the heavier side prevailing; instead, balancing uses various levels (or tiers) of judicial scrutiny, 8 with the weight of the right (and the manner in which it is infringed) determining the stringency of a court's review. 9 Intermediate scrutiny requires that governmental interests be "important" 22 or "substantial" 23 as opposed to "overriding." Courts apply intermediate scrutiny in cases involving gender-based classifications; 24 time, place, and manner restrictions on speech in public fora; 25 and restrictions on commercial speech. 26 Minimal scrutiny, often referred to as "rational-basis review," 2 is the lowest form of constitutional scrutiny. When applying minimal scrutiny, courts will uphold the law if it has a "rational relation" 28 to a "legitimate governmental purpose." 29 Unlike strict scrutiny, minimal scrutiny presumes that the law is valid and places the burden on the challenger "to negative every conceivable basis which might support [the law]. 3° Courts will sustain a law even if it is "based on rational speculation unsupported by evidence or empirical data.", 3 1 Minimal scrutiny is employed when reviewing restrictions of access to nonpublic fora, 32 nonsuspect classifications, 33 and infringements on nonfundamental rights. 34 As Professor Gerald Gunther observed, minimal scrutiny is "minimal ... in theory and virtually none in fact. 35 Throughout the history of Free Exercise Clause jurisprudence, courts have struggled to find the proper way to balance religion with governmental and penological interests. Religion has been particularly difficult to place on the scale, for courts must evaluate religious practices without becoming entangled in theological issues. Balancing religion is particularly complicated in the prison environment. Engulfed in problems-prison gangs, overcrowding, violence, and riots-and exacerbated by limited finances, outdated facilities, [Vol. 106: 459 and a soaring inmate population, 36 prisons must accommodate the demands of a panoply of faiths. Outside the prisons, religious adherents can select their own diets, places of worship, and religious leaders, but in the prisons, these aspects of religious life must be supplied and regulated by the penal institution. Certainly incarceration necessitates some restrictions on rights, but it does not follow that all rights should be curtailed: "There is no iron curtain drawn between the Constitution and the prisons of this country."" The difficulties of prison administration create the potential for prisons to succumb to neglect, racism, and religious intolerance 3 ' and for prison officials to curtail inmates' rights not only when necessary, but also when merely convenient. To protect prisoners' right to the free exercise of religion, judges must employ some degree of scrutiny. The difficult issue is determining the extent to which rights must be curtailed and how carefully courts should probe into prison administration.
Complicating the balancing is the fact that prison administration is fraught with uncertainty. Penology is not a rigorous science but a set of ad hoc procedures, uncertain goals, and ambivalent and underanalyzed policies that vary widely from prison to prison. 9 In Governing Prisons,"' John J. Dilulio, Jr. notes that there is a dearth of trustworthy information concerning prison management, 4 no uniformity among prisons concerning penological goals,' 2 and only "fragmentary knowledge and untried opinions about how to improve prisons.'1 3 During the 1960s and 1970s, forty-two states drastically reformed their prison systems, yet "[tihose responsible for these major organizational overhauls were mostly unaware of the related activities of other states. " The efficacy and effects of prison policies are often shaded with doubt, and judges must make decisions in the face of uncertainty. Any accommodation of religion involves the potential for resentment, and any change in existing prison policy presents the possibility of danger. Almost all decisions invoke the fear of the slippery slope. These risks and uncertainties can easily lead to a complete refusal to make accommodations, and consequently, to the demise of judicial protection for prisoners' religious liberty. To safeguard prisoners' free exercise rights, judges cannot retreat from the task of balancing, no matter how daunting it may appear.
B. Free Exercise in Flux
Outside of the prisons, the Supreme Court's difficulty in finding an appropriate balance between religious free exercise and governmental interests led to the gradual formation, extensive erosion, and eventual abandonment of a strict scrutiny standard of review. Ultimately, the troubles of balancing religion resulted in the creation of RFRA-one of the most important chapters in the evolution of free exercise jurisprudence.
Initially, the Court did not use a balancing approach when deciding free exercise cases. In its earliest free exercise decision, Reynolds v. United States, 5 the Court held that Mormons should not be exempted from a generally applicable law prohibiting polygamy because exemptions for free exercise would "make the professed doctrines of religious belief superior to the law of the land." 46 Nowhere in the opinion did the Court speak in terms of balancing. Around the middle of the twentieth century, the Court began employing the rudiments of a balancing approach, requiring a tight link between legislative means and ends when religion was burdened. 47 The Court also began to examine whether religious exemptions could be made from laws of general applicability. Strict scrutiny of free exercise claims differed slightly from strict scrutiny in other contexts. When laws burdening protected speech or involving suspect classifications failed strict scrutiny, the Court invalidated them. However, when a law that burdened religion failed strict scrutiny, the Court made an exception for the religious practice, and the law remained applicable to others. Thus the Court examined the narrow tailoring requirement in terms of whether an exception to the law could serve as a less restrictive alternative. In Yoder, for example, the Court concluded that "it was incumbent on the State to show with more particularity how its admittedly strong interest in compulsory education would be adversely affected by granting an exemption to the Amish."" In essence, the strict scrutiny test for free exercise cases balanced the need for uniformity in the law's application with the burden on religion. Another, perhaps more crucial difference, was that courts would not scrutinize a law unless the plaintiff established that the burden on her religion was "substantial. ' During the 1980s and early 1990s, the Court continued to articulate the strict scrutiny standard of Sherbert and Yoder for neutral laws of general applicability that infringed on the free exercise of religion." However, in applying this standard, the Court weakened its stringency, and the religious liberty frequently lost to the governmental interest" or was found not to be substantially burdened. 5 In Smith, a Native American who was fired from a state job for his religious use of peyote, argued that the Free Exercise Clause required that he receive unemployment compensation. In denying his claim, the Court held that as long as a law was generally applicable and not designed to discriminate against a particular religion, the fact that it burdened religious freedom was irrelevant. 5 9 The Court explicitly rejected the ad hoc judicial balancing approach for free exercise accommodation cases:
It may fairly be said that leaving accommodation to the political process will place at a relative disadvantage those religious practices that are not widely engaged in; but that unavoidable consequence of democratic government must be preferred to a system in which each conscience is a law unto itself or in which judges weigh the social importance of all laws against the centrality of all religious beliefs.'
Smith eliminated strict scrutiny for free exercise claims involving neutral, generally applicable laws 6 ' and put the courts out of the balancing business.
C. Prisoners' Religious Rights
Judicial scrutiny of prisoners' rights is a recent phenomenon. Until the 1960s, courts followed a "hands off' policy, rarely peeking into the shadowy realm of prison operation. 62 In the oft-quoted statement of one court, a prisoner was "the slave of the State., 63 Courts were reluctant to scrutinize prisoners' rights claims because of concerns about federalism and separation of powers, as well as a lack of familiarity with penology and prison administration. 64 Starting in the 1960s and 1970s, courts began to order that prisons be reformed. 5 Courts intervened in prison administration because of inhumane conditions such as severe overcrowding, poor sanitation, and high levels of violence. 6 6 Judicial review of prison affairs also increased due to religious religious materials was not "constitutionally significant" burden); Lyng v. Northwest Indian Cemetery Protective Ass'n, 485 U.S. 439, 450-51 (1988) (holding that only burdens on religion that "coerce individuals into acting contrary to their religious beliefs" require Sherbert's level of scrutiny).
58 67 two complaints alleged that all thirty-eight Muslims in the United States Reformatory at Lorton, Virginia, were kept in isolation for three months, denied medical care, and provided with insufficient nourishment. None of the Muslims had violated any disciplinary rule. 68 Unlike adherents of other religions, they were not allowed to wear metal symbols of their faith or consult with religious advisers. The court, while noting that "the maintenance of discipline in a prison is an executive function with which the judicial branch ordinarily will not interfere, 69 held that the gravity of the allegations was sufficient to require a hearing. 7° In similar cases, courts began to require hearings rather than summarily dismiss claims, departing from the policy of noninvolvement in prison affairs. 7 By the late 1970s, thirty-two state prison systems faced constitutional challenges. 72 Cruz i Beto 73 was the first prisoner religious rights case to reach the Supreme Court. In Cruz, a Buddhist inmate was forbidden from worshipping in the prison chapel and from speaking to his religious advisor. When he shared his religious materials with other inmates, prison officials locked him in solitary confinement for two weeks on a diet of only bread and water. While the prison provided Catholic, Jewish, and Protestant chaplains, services, classes, and texts, it provided nothing for Buddhist worshippers. Moreover, prisoners who attended religious services were rewarded with "points of good merit" which increased "a prisoner's eligibility for desirable job assignments and early parole consideration."' 7 Despite the gravity of the prisoner's allegations, the district court summarily dismissed the complaint out of deference to prison officials, and the court of appeals affirmed.' The Supreme Court reversed, stating that while "prison officials must be accorded latitude in the administration of prison affairs," federal courts must 'enforce 
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The Yale Law Journal the constitutional rights of all 'persons,' including prisoners. 76 However, the Court did not establish a clear standard for the proper degree of scrutiny for prisoners' religious liberty cases. In the decade following Cruz, the Supreme Court upheld regulations infringing on prisoners' other First Amendment rights if the regulations were a "rational response ' 7 7 or "rationally related" 78 to the penological interest. Consistent across these cases was the Court's high level of deference to prison administrators. In Pell v. Procunier, 79 the Court rejected a First Amendment challenge to a ban on prisoners' rights to interview with the media because decisions about penological interests were "within the province and professional expertise of corrections officials." 80 Unless the record contained "substantial evidence" that administrators exaggerated these interests, "courts should ordinarily defer to their expert judgment in such matters." 8 t The Court used similar deferential language in Bell v. Wolfish 82 when it upheld a regulation prohibiting prisoners from obtaining hardback books not mailed directly from publishers, book clubs, or bookstores. 83 Thus, the Supreme Court was beginning to fashion a minimal scrutiny standard for prisoners' First Amendment liberties.
However, after the Court handed down these decisions, lower courts continued to apply differing levels of scrutiny to prisoners' constitutional complaints, especially in cases involving inmates' religious rights claims." This uneven scrutiny can be observed in cases involving prison policies regulating hair length that conflicted with religious practices of growing long hair and beards. 85 Cuyler, 634 F.2d 109, 114 (3d Cir. 1980) (requiring only that state "produce evidence" that accommodating free exercise right "would create a potential danger to institutional security").
85. For some adherents, the practice of growing long hair and beards originates from language in the Bible. See Leviticus 19:27 ("Ye shall not round the comers of your heads, neither shalt thou mar the comers of thy beard.").
[Vol. 106: 459 interests such as facilitating identification, preventing prisoners from hiding contraband in their hair, reducing the time and physical contact involved in searching prisoners, and reducing the number of assaults by "'predatory homosexuals. '' 6 Some courts remained skeptical of these prison policies and took affirmative steps to investigate them. In Moskowitz v. Wilkinson," 7 a courtrequested survey of forty-five state prison systems revealed that twenty-three allowed beards while twenty-two did not, 88 indicating that prison policy across the country was sharply divided on this issue. Based on this survey, the court held that because such a substantial number of prisons permitted beards, the antibeard regulation did not appear to be so essential for prison safety that it should override the prisoner's religious rights. 9 In Gallahan 1: Hollyfield, 9° the court found that a Cherokee prisoner's asserted free exercise right to grow his hair long due to his religious traditions outweighed the prison's interest in prohibiting long hair. The court ruled that "less restrictive alternatives" were available, such as pulling the hair back in a ponytail and searching it for contraband. 9 '
Other courts, however, were considerably more deferential toward prison administrators, refusing to second guess their discretion except in the most extreme cases. In Cole v. Flick, 92 the court upheld a prison's hair regulation that infringed on the asserted free exercise rights of a Cherokee Indian to grow his hair long. 93 The court held that "once the state proffers sincerely held and arguably correct beliefs regarding the necessity of a regulation ... the burden is on the prisoner to make a showing by substantial evidence that these beliefs are unreasonable or that the regulation is an exaggerated response."' As the need for hair regulations was far from certain (as indicated by the Moskowitz survey), the extent to which prisoners' free exercise rights could outweigh penological interests turned on how carefully courts would question the justifications offered by prison officials.
In 
constitutional rights, the regulation is valid if it is reasonably related to legitimate penological interests. 97 The test also considered other factors: the existence of alternative means for prisoners to exercise their rights; the impact that accommodation would have on guards, inmates, and prison resources; and the alternatives available to the regulation that would accommodate the prisoner's religious practice "at de minimis cost." 98 In O'Lone, the Court applied the Turner test to a case dealing explicitly with prisoners' free exercise rights. O'Lone involved prison work policies that prevented Muslim prisoners from attending Jumu'ah, a Friday service commanded by the Qur'an. 99 The Court concluded that there was a "logical connection" between the regulation and the legitimate penological interests of safety and rehabilitation.'°° The Court also found that Muslim prisoners could express their faith in alternative ways, listing practices that Muslims could engage in at the prison.'"' Finally, the Court examined whether less burdensome alternatives were available at de minimis cost. Out of deference, the Court did not require the prison officials to prove the unavailability of less burdensome alternatives.' 0 2 Thus the regulation passed muster under the Turner test.
Turner and O'Lone were not significant retreats in prisoner rights protection; they simply clarified what numerous courts were already doing. However, the Court crystallized the degree of scrutiny at the lowest level that courts had been using-a scrutiny so meager and deferential that it approximated the "hands off' doctrine.
D. The Genesis of RFRA
The Court's judicial restraint in Smith and O'Lone had all but eviscerated the judiciary's role in balancing religious liberty against governmental and penological interests: Smith delegated the task of balancing to the legislature while O'Lone surrendered it to prison officials.
Congress, however, placed the responsibility of balancing back on the courts. Spurred by a diverse coalition of religious groups,' 3 Congress created RFRA in response to Smith, rejecting Smith's holding that the balancing should be done by legislatures rather than judges. As the House Report declared: "It Accordingly, RFRA mandated that cases involving prisoners' religious free exercise be reviewed with the same strict scrutiny as regular free exercise cases,' 3 promising prisoners a significant increase in the protection of their free exercise rights.
The extension of strict scrutiny to the prisons was one of the most hotly debated aspects of RFRA. A unanimous letter from all lifty state prison directors implored Congress not to apply RFRA to the prisons because RFRA's "dramatic change in the legal standard applied in prison litigation will necessarily result in a dramatic increase in the amount and cost of litigation and will have a deleterious impact on security and limited prison resources." 1 1 4 Responding to these concerns, Senator Harry Reid introduced an amendment to exempt prisons from RFRA. ' 5 Members of the Senate vigorously debated the amendment." 6 Senator Reid argued that strict scrutiny was too exacting a standard for prison officials to satisfy, requiring "full-blown evidentiary hearings" and permitting courts "to second guess prison officials on virtually every decision of prison administration." ' 1 7 Supporters of the Reid amendment contended that RFRA would increase already burgeoning prisoner litigation, entice prisoners to dress frivolous claims in the vestments of religion, place a severe strain on prison resources and finances, endanger prison security, and frustrate the ability of prison officials to control prisoners." 8 Others strongly opposed the Reid amendment, including a multitude of religious groups" 9 and Attorney General Janet Reno, the supervisor of the federal prison system. 20 Numerous senators asserted that the Reid amendment would inhibit legitimate claims but fail to halt abusive lawsuits and attested that free exercise cases accounted for only a minuscule percentage of prisoner litigation.' 2 ' In addition, many senators-both conservative and liberal-underscored the rehabilitative aspects of religion for inmates. 2 
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much more clearly defined and protective than it actually was, both unequivocally stated that the O'Lone standard was too weak and that RFRA would heighten the protection. 132 Based on the Reports and the vigorous Senate debate, Congress appears to have intended to increase the protection afforded to prisoners' religious liberties. Congress believed that RFRA was restoring a rigorous level of scrutiny that demanded that prison officials justify their policies with sufficient evidence. 33 The supporters of RFRA's heightened protection of prisoners' religious rights regarded religion as a liberty so fundamental that it deserved strong protection in the prisons. 
F. RFRA's Failed Redemption
Despite the hopes of its drafters, RFRA has not significantly increased the protection of prisoners' religious rights. The infirmity of RFRA does not originate from the statute itself, but in the way that courts are applying it. Numerous courts articulate RFRA's strict scrutiny standard but nevertheless continue to decide cases in a manner that impersonates O'Lone.
In one sense, RFRA has done exactly what Congress said it was designed to do: turn back the clock to the law before O'Lone. Indeed, the post-RFRA case law is a reflection of the jurisprudence before O'Lone. But in another sense, RFRA has entirely failed to achieve Congress's objectives. RFRA was passed in the spirit of respecting the importance of religious faith. Congress rejected O'Lone because its scrutiny was too meager for such an essential liberty. Yet RFRA has spawned a mass of confusing and inconsistent case law in which many courts have shown little respect and understanding for prisoners' religious claims and have neglected to examine prison policies in any meaningful way. These problematic elements in many courts' balancing approaches to prisoners' religious free exercise are the same components from which O'Lone was constructed. [ 
A. Insensitivity Toward Evaluating Burdens on Religion
RFRA resurrects the substantial burden test, the threshold requirement that must be satisfied before courts will evaluate the governmental interest. Determining whether a regulation substantially burdens religion has been, and continues to be, a task of excruciating difficulty. Judges have long recognized that making substantive judgments about religious matters is not within the proper function or competence of the judiciary. As the Supreme Court declared in Thomas v. Review Board:' 35 "Courts are not arbiters of scriptural interpretation."' ' 36 Unfortunately, courts must define the scope of what constitutes a religion; otherwise, any litigant can obtain the highest level of scrutiny by characterizing her actions as religious. Courts must also develop some method of evaluating the extent to which laws infringe upon religion; otherwise, government would be required to tiptoe on eggshells, forced to litigate and justify every law that caused the most minuscule inconvenience on religion. Accordingly, courts have had to finesse the line between defining and evaluating religion and making theological judgments.
The pre-RFRA case law reveals two basic trends in how courts have approached this most delicate of tasks. Sometimes, judges have adopted an open-minded approach, affording a high level of sensitivity towards the adherent's claims about her religion. 37 For example, the Court in Thomas declared that a substantial burden exists when government places "substantial pressure on an adherent to modify his behavior and to violate his beliefs."', 3 According to Thomas, beliefs that were illogical, incomprehensible, and not fully developed would be protected, as well as idiosyncratic deviances from the traditional dogma of religious groups. 39 Respectful to the claims of the adherent, this tolerant approach focused on the harms imposed by government regulation rather than on judges' opinions about the importance of the religious practice.
On other occasions, however, courts evaluated burdens on religion from a more closed-minded approach. In O'Lone, the Court held that a regulation preventing Muslim inmates from attending Jumu'ah was justified, in part, 40 In this approach, the Court imposed its own preconception about religious devotion-that religious practices are fungible-when evaluating the burdens on free exercise. While several courts under RFRA have maintained the former, more sensitive method when evaluating burdens on religion,' 4 ' many have continued to contort particular faiths to judicially constructed models of religion.
In the most common instance of the latter approach, courts applying RFRA have held that the burden must interfere with a "central tenet" of the religion or with a practice "mandated" by the religion. 42 The central tenet test, however, understands religion in a very narrow manner, leading many courts applying RFRA to dismiss any practice not deemed absolutely obligatory. Using this approach, courts have thrown out RFRA cases involving restrictions on receiving religious literature, 43 engaging in congregate worship,'" obtaining access to religious leaders, 45 because these activities were not "mandated" by the prisoner's faith.
The central tenet approach incorrectly views religion as a set of clear commands and injunctions. In contrast, sacred texts are often ambiguous and subject to a myriad of interpretations; leaders and practitioners of the same religious group often disagree about what practices are essential.' 7 Additionally, the central tenet test dismisses practices not explicitly commanded by a religious authority but necessary for an adherent to express her faith. As Judge Richard Posner aptly observed:
Many religious practices that clearly are not mandatory, such as praying the rosary, in the case of Roman Catholics, or wearing yarmulkes, in the case of Orthodox Jews (optional because while Jewish men are required to cover their heads, the form of the head covering is not prescribed), are important to their practitioners, who would consider the denial of them a grave curtailment of their religious liberty. 48 Rarely are there any religious practices that are absolutely obligatory, for often religions provide special exemptions for those suffering particular hardships. For example, a Muslim's obligation to participate in even the most important practices, including the fast during the month of Ramadan and the prohibition on eating pork, are excused when adherents are constrained.' 9 In fact, the existence of such a special exception led the court in the post-RFRA case of Abdur-Rahman v. Michigan Department of Corrections'50 to conclude that the inability to attend Jumu'ah due to work duty was not a substantial burden because Jumu'ah was not "fundamental" to Islam.' 5 ' The court made this determination on the basis of the prison chaplain's testimony that "Muslims may be legitimately excused from Friday services for reasons such as sickness and work activities.' ' 2 A related way in which courts impose their own interpretations of religions when applying RFRA is by defining a substantial burden as a burden on a 
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The Yale Law Journal religion as a whole.' 53 Often, however, particular practices do not appear "substantial" when compared to the vastness of a religion in its entirety.
Evaluating the substantial burden in this manner, courts determine the minimum set of practices adequate for prisoners to observe their faiths-an approach that regresses to one similar to O'Lone's, which viewed religion as a menu of interchangeable practices.1 5 4
In applying their own conceptions of religion under RFRA, many courts are insensitive to the differences between religious denominations and individual interpretations of religious doctrine-differences that might not appear significant to the court but are very important to the adherents. For example, in Johnson v. Baker,' 55 the court held that a Nation of Islam practitioner was not substantially burdened by attending regular Islamic services because the court was only aware of two differences between the faiths: beliefs in reincarnation and bodily positions for prayer 56 The court, however, did not confirm its findings by examining scholarly literature. Even if these were the only distinctions, the judge still made a theological conclusion about the importance of these differences to the believers. [Vol. 106: 459 when a particular sect was distinct enough to deserve a separate religious leader and worship service.
The insensitive approach many courts are using under RFRA to evaluate burdens on religion entangles courts too deeply in religious matters beyond their competence or understanding. '6 Judicial conceptions of religion often clash with how adherents of a religion understand their own faiths. Subtle differences in beliefs and practices, unessential in the eyes of many courts, can be of exceeding importance to the religious adherents, for religious devotion constitutes more than mere choices or preferences.t 6 The ghost of O'Lone still haunts the case law after RFRA. Many courts continue to respect the judgment of prison officials while not placing much weight on the judgment of religious adherents in matters concerning their own religions. If the free exercise claim does not satisfy the substantial burden test, the court will dismiss the case without examining the importance of the penological objective.
16 2 This result is itself a de facto nonbalance, one in which the penological interest escapes judicial scrutiny altogether.
B. Nonskeptical Approaches Toward Evaluating Penological Interests
Under RFRA, if a prisoner's claim survives the substantial burden test, then the court will examine whether the penological interest is compelling and whether the prison regulation is the least restrictive means for achieving that interest. Before RFRA, courts consistently afforded deference to the judgment of prison officials when making this examination. According to the Court in O'Lone, "[W]e have often said that evaluation of penological objectives is committed to the considered judgment of prison administrators, 'who are actually charged with and trained in the running of the particular institution under examination.
' "1
63
Deference is the decision not to second guess the judgment of an institution out of respect for its authority and specialization. Judges lack the expertise of those ensconced in the day-to-day exigencies of prison life. Prison officials are more capable of anticipating dangers and costs and must bear the potential perils of a judge's decision to accommodate religion. As the Supreme 102 HARv. L. REv. 933, 959 (1989) ("[Rlesolving disputes over centrality creates the spectre of religious experts giving conflicting testimony about the significance of a religious practice, with the state's decisionmaker authoritatively choosing among them.'). 
(1979)).
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Court has noted, "[C]ourts are ill equipped to deal with the increasingly urgent problems of prison administration and reform."'" However, the necessity and efficacy of many prison regulations are questionable at best. As one judge has explained: "Prison officials often do not feel that their primary obligation is the illumination or enforcement of constitutional rights. It is for this reason that our review cannot be passive."' 165 While prisons are "the most concrete embodiments of state power," ' 166 prison officials lack direct accountability to the people, and the public is relatively unfamiliar with the internal workings of the prisons.
The partisan position of prison officials complicates their ability to draw a line between regulations that are convenient and those that are necessary. Several pre-RFRA cases illustrate that prison officials can exaggerate their claims and can create regulations based on intuition and conjecture. In Hill v. Blackwell, 67 the court deferred to the judgment of prison officials that a nobeard regulation served a compelling interest. 68 In his dissent, Judge Richard Arnold pointed out the exaggerated and "flippant" comments made by the prison warden, who testified at trial that without the no-beard rule, seventy-five percent of the inmates would grow beards, requiring the prison to take 10,000 identification photographs per week.
69 Yet Arnold exposed the warden's hyperbole: Because the prison only had 2150 inmates, the warden's estimates would result in five photographs of each inmate per week. In Young v. Lane,' 7 1 the court upheld a prison regulation that prohibited Jewish inmates from wearing yarmulkes outside of their cells., 72 The prison argued that yarmulkes could be used for hiding weapons and for identifying gang members. 73 However, the prison did allow prisoners to wear baseball caps at any time. 74 Due to the prison's interest in preventing the smuggling of contraband, the court in Iron Eyes v. Henry' 75 upheld a regulation requiring short hair that conflicted with the religious beliefs of a Native American inmate. However, the prison did not bar other potential means of contraband smuggling such as "bonnets, handkerchiefs, and large boots.,' 76 Cases like these demonstrate the need for courts to examine the claims of prison administrators carefully. [Vol. 106: 459
In creating RFRA, Congress attempted to establish a balance that would provide robust protection of prisoners' religious rights yet respect the judgment of prison officials. Thus, while elevating the level of scrutiny for prisoners' religious rights, Congress also instructed courts to maintain the deference traditionally afforded to prison officials. The Senate Report declared that under RFRA, the courts should still give "due deference to the experience and expertise of prison and jail administrators." 17 ' According to the House Report, "examination of such regulations in light of a higher standard does not mean the expertise and authority of military and prison officials will be necessarily undermined."' 8 However, there is a fundamental tension between scrutiny and deference. Both scrutiny and deference are instructions to courts about how skeptically they should evaluate and probe regulations. The critical difference between the various levels of scrutiny is the rigor of the courts' examination-and consequently, the weight of the burden on rulemakers to justify the tailoring of their rules. Deference dilutes a court's critical powers; the more deferential a court becomes, the less it investigates the regulation and the more it accepts the opinions of those who designed the regulation. Deference inclines toward an approach with a low degree of skepticism, and a nonskeptical approach can reduce even the highest level of judicial scrutiny to the virtual equivalent of minimal scrutiny. At its strongest level, deference leads to an approach identical to the "hands off' doctrine. In fact, courts often incorporate the level of deference in the standard of review. 7 9 As Justice Blackmun has remarked, courts can "substitute the rhetoric of judicial deference for meaningful scrutiny of constitutional claims in the prison setting."" While the articulated level of scrutiny provides some guidance to judges about the level of skepticism to employ, deference remains a wild card. When navigating the competing demands of scrutiny and deference, skeptical courts demand more facts and data before deciding, requiring prison officials to substantiate their policies with sufficient evidence. For example, under O'Lone's minimal scrutiny test, a skeptical court struck down a prison policy that forced a Rastafarian inmate to shave his dreadlocks for an identification photograph, questioning the regulation and discussing the potentially less restrictive alternative of tying his hair back in ponytails."' In contrast, other courts employ a nonskeptical approach, deferring almost completely to prison officials no matter how speculative the policy. For example, a nonskeptical 
The Yale Law Journal The court concluded: "The potential of hiding contraband in long hair cannot be vitiated except through a regulation that hair be kept short."'9 ' The phrasing of this conclusion is tautological; what is missing is the thorough nalysis that strict scrutiny demands. The court failed to examine the likelihood that contraband would be concealed by inmates with long hair, the adequacy of other methods to prevent hidden contraband, the possibility of effective ways to search inmates' hair, and the merits of the policies and practices employed by other prisons. When courts do not demand substantial evidence to justify prison regulations, there is no way to distinguish the prison's claims from mere speculation. For example, in Reese v. Coughlin,'" the prison prohibited a prisoner from possessing tarot cards because "the cards can be used to gain psychological control or influence over other inmates."" The court summarily dismissed the case based on this justification without requiring corroborating evidence, testimony from psychological experts, or any further explanation.
Although strict scrutiny requires that the prison bear the burden of justifying its policies, many courts applying RFRA are virtually waiving this burden in the name of deference. Some courts are even placing the burden on the prisoner. 97 In Loden v. Peters,'" 5 the court permitted a prison to confiscate a book related to a prisoner's religion based on the findings of two prison committees that the book "pose[d] a clear and present danger to safety based upon its promotion of violent acts."'9 ' Since the prisoner did not "challenge these findings," the court held that the prison satisfied the compelling interest test. 2 i°C ourts using nonskeptical approaches diminish the vigor of RFRA's strict scrutiny by failing to examine less restrictive alternatives-even ones raised in other cases or practiced in other prisons. Under RFRA's least restrictive means test, some courts have upheld prison policies that censored potentially 4 although other maximum security facilities allowed these ceremonies. 0 5 Several courts upheld hair regulations" 4 despite the fact that numerous other prisons permitted long hair and beards, satisfying their penological interests in other ways. 2°D ue to nonskeptical approaches, cases decided under RFRA's strict scrutiny have resulted in outcomes comparable to cases decided under O'Lone's minimal scrutiny. Although Congress intended RFRA to provide a uniform heightened protection of free exercise rights in all prisons, many courts have failed to raise the level of protection when applying RFRA.
C. Nonskepticism and Insensitivity
The problem of nonskepticism not only affects the compelling interest side of the balance, but also intensifies the problem of insensitivity by adversely affecting the substantial burden valuation. Under RFRA, in addition to being deferential to prison officials' judgment about penological concerns, some judges have relied on the judgments of prison authorities about the religion of prisoners. These courts have deferred to prison officials for both sides of the balance.
In several cases under RFRA, courts have accepted without question the theological conceptions of prison officials. For example, in cases involving religious sects that desire separate worship services, courts have rarely questioned the divisions that the prison established between religious denominations. 0 8 In addition, some courts have based their understanding of the prisoners' religious beliefs on the testimony of the prison chaplain, an employee of the penal institution.0 9 This reliance is problematic because the prison chaplain can be partisan to the interests of the prison, and inmates, who often proceed pro se, may not have the resources to obtain their own experts or the ability to articulate their point of view adequately. For example, in Abdur-Ralnan v. Michigan Department of Corrections, 2' 0 the court held that Jumu'ah was not fundamental to Islam based solely on the testimony of the prison chaplain who noted that work was a valid excuse for missing the service. 2 1' Rather than assessing the substantial burden test in an independent and neutral way, the court deferred to a partisan prison employee to perform this task.
One of the most subtle manners in which some courts have undervalued prisoners' religious freedom is the way in which they have focused on the balancing test. Caught up in the question of how to divide up scant resources, some judges have ignored the question of the prison's valuation of religion in general. In Merritt-Bey v. Deto,'" the prison kept a "canteen" of funds for religious groups. Inmates belonging to the Moorish Science Temple religion claimed that they were receiving fewer funds than other religions. The court ruled that the inmates failed to prove a substantial burden and held that prisons do not have to allocate resources equally among all religious groups.'2 However, the court neglected to question the total amount of funds the prison allocated to the religion "canteen" by not inquiring whether this amount was too small to protect the religious rights of all the inmates in the prison.
In Woods v. Evatt, 2 14 Muslim inmates filed a RFRA action because Christian inmates received superior accommodations for their worship. While Christians could use the visitation room for services, which permitted worship with family and friends, the Muslims were not allowed to use this room for their Friday Jurnu'ah service. In addition, the prison allowed gifts in December but not during the Muslim holiday season. 2 " 5 The court held that the inmates failed the substantial burden test because accommodation did not have to be equal for all religious groups. 21 6 The prison contained 450 Christian prisoners and only 88 Muslims. 21 7 Using the visitation room on Fridays for Muslim services would disrupt visitation hours; Christian services occurred on Sunday, presenting no visitation conflicts. 28 However, the court failed to consider that perhaps the very reason visitation hours did not occur on Sundays was because of the tradition of Sunday worship for Christians. Perhaps the prison's structure and routines were designed around Christian traditions. The problem might have been solved by rescheduling Friday visitation hours, yet the court did not consider this possibility; rather, it accepted the existing structure of prison practices as immutable. While the court's decision seemed reasonable given the space and budgetary constraints set up by the prison, the court did not question the parameters constructed by the prison authorities.
III. FAITH IN THE FUTURE?
In enacting RFRA, Congress sought to raise the level of scrutiny in prisoners' religious rights cases. It depended upon the courts to put this greater protection into effect; however, RFRA's strict scrutiny standard has failed to clarify and stabilize this turbulent and troubled area of law. The way courts approach the balancing, not the articulated level of scrutiny, controls the amount of protection afforded to prisoners' religious rights. The tendencies of insensitivity and nonskepticism, prevalent in pre-RFRA case law, continue to thrive under RFRA and undercut its heightened level of protection.
This Part will propose measures to help guide judicial application of RFRA's strict scrutiny faithfully according to Congress's intent. Ultimately, there is no magic formula that will force courts to decide these cases properly; judges themselves must reform how they balance prisoners' RFRA cases. Otherwise, RFRA will remain a facade behind which many courts continue to balance in much the same way as the Court did in O'Lone.
A. Evaluating Burdens on Religion
Although Congress understood that protection of religious liberty could not be entrusted to majoritarian politics," 1 9 the insensitive approach used by many courts under RFRA assumes that all faiths fit majoritarian conceptions of religion. In order to evaluate burdens on religions more accurately, courts should weigh burdens on religious practices with sensitivity to the perspective of the adherent. This is best accomplished by using a sincerity test to determine whether prisoners are sincere in their claims that their religions are substantially burdened.
The sincerity test is not new; before RFRA, it was often a subcomponent of the substantial burden test, and in some cases, was used in lieu of the substantial burden inquiry. 220 It requires that the balancing must be done with a conscientious effort to understand the perspective of the religious adherent. Under this test, religious experience is valued in a way that better reflects its importance to the individuals involved.
Jolly v. Coughlin 22 ' decided under RFRA, provides an example of the way courts might approach this inquiry. In Jolly, a Rastafarian prisoner refused to submit to a tuberculosis test due to his religion. As a result, the prison kept him confined in medical "keeplock" for over three years. The court looked to whether the prisoner was being sincere in his claim or was merely filing a frivolous lawsuit. 22 The court concluded that the prisoner's 'steadfast adherence" to what he interpreted as the tenets of his faith, as evidenced by his willingness to remain confined in medical "keeplock" for such a long period of time, confirmed the sincerity of his beliefs. 22' The sincerity test focuses on the prisoner's statements and testimony. Courts cannot rely merely on the testimony of prison chaplains. When the prisoner's allegations are scant, courts should request more specific information from the prisoner. For example, in Johnson v. Baker,2 the court should have attempted to learn about the differences between Islam and the Nation of Islam by requesting additional information from the prisoner, consulting texts about these religions, 2 or seeking advice from a nonpartisan Islamic leader. Of course, the court should not rely only on outside sources-for each person is entitled to exercise her faith in a manner that is unique and nontraditional. The central inquiry for the court should have been whether the prisoner was using religion as a ploy to dress up a frivolous lawsuit. Outside sources should be consulted if the court suspects that the prisoner is making up wild allegations.
Ultimately, the substantial burden test is not where the balancing should be done; most RFRA cases should be decided on the compelling state interest and least restrictive means tests. It is better for a prisoner to lose in this more direct balancing than to lose because a judge misunderstands and undervalues her religion. Not all claims will survive the sincerity test. In Prins v. Coughlin, 226 an inmate who was transferred to another prison claimed that the facility provided only cold kosher food whereas the kosher diet at the other prison contained hot food items. If, after an inquiry by the court, the prisoner could not show how the qualitative difference in the kosher diets affected the practice of his religion, this RFRA claim would fail the sincerity test.
Of course, courts can use sincerity as a proxy for injecting their own prejudices and ignorance into the balance. A sincerity test demands a judgment about the credibility and honesty of the prisoner, which can be influenced by the eccentricity or unpopularity of the beliefs. As Professor Barbara Flagg notes, "[a]t a minimum, some objective manifestation of subjective experience must be present for that experience to be cognizable by others. 227 Any type of judgment is always subject to these limitations; while a sincerity approach is not perfect, it encourages courts to focus on the prisoner's point of view rather than on a myopic and inaccurate conception of religion such as the central tenet test.
B. Probing the Facts
Although Congress sent conflicting signals when it combined strict scrutiny with deference, Congress wanted prison regulations to be examined thoroughly and carefully. The Senate Report on RFRA provided that "[i]nadequately formulated prison regulations and policies grounded on mere speculation, exaggerated fears, or post-hoc rationalizations will not suffice to meet the act's requirements. 22 8 Likewise, the House Report emphasized that "[s]eemingly reasonable regulations based upon speculation, exaggerated fears of thoughtless policies cannot stand. 229 In these reports, Congress instructed courts to be skeptical of the claims of prison officials. Moreover, the reports' explicit critique of O'Lone and the Senate's rejection of the Reid amendment indicate that Congress wanted the courts to abandon O'Lone's low level of scrutiny. Unfortunately, many courts have continued to employ nonskeptical approaches that have reduced RFRA to the functional equivalent of minimal scrutiny.
The best way to remain faithful to the intent of Congress-and to resolve the conflicting instructions of deference and strict scrutiny-is for courts to adopt a skeptical approach. Informed balancing depends upon a diligent, fair, and neutral examination of the facts. Burdens on religions or penological interests cannot be balanced based on mere guesswork or reliance on partisan players in the dispute. In his dissent in Giano v. Senkowski, 230 Judge Guido Calabresi aptly declared: "Words are cheap and facts are often surprising and always essential. Whenever the validity of claims by those in authority is measured through surmise, prejudgment and intuition in summary settings rather than through data demonstrated at leisure, the constitutional freedoms of us all are put in peril." 23 ' Courts applying RFRA should demand more empirical and factual support from prisons. Strict scrutiny demands that the burden fall squarely on prison officials to produce this information-not on prisoners lacking sophisticated knowledge about how prisons can accomplish their goals.
For example, in Lawson v. Singletary,-2 the prison maintained a redaction policy towards religious literature containing racist language. The court properly concluded that since this policy only deleted specific portions and did not ban the publications entirely, it satisfied RFRA's least restrictive means test.2 33 Further, the court correctly remanded the case to the district court to determine whether specific redactions were valid under RFRA and the Constitution. 234 The court noted that the prison should not be "required to adduce specific evidence of a causal link between text that it wants to remove and actual incidents of violence. 2 35 While the court's statement should not be interpreted as permitting the prison to avoid supplying any support for its redactions, the prison should not have to produce evidence of an almost certain correlation between racist language and violence.
The purpose of the judiciary is to serve as an impartial arbiter. The fact that courts are not swept up in the day-to-day administration of prisons is thus a virtue, not a defect. Courts are insulated from the biases and habitual thinking that comes from working within prison administration. Outside of the fray, courts can infuse creativity into the process. Creative solutions do exist. In Helbrans v. Coombe, 236 an Orthodox Jewish prisoner who did not want to shave his head and beard had a computer-generated image without hair for the necessary identification photos.
2 37 And in a pre-RFRA case, the court ruled that a prisoner who was required to receive a haircut for initial identification photographs could have his hair pulled back rather than cut. 243 The court should have investigated the cost and safety problems of providing sweat lodges at these prisons. In fact, a good way to learn about penology is to examine the effects of various penal practices across the country. In Moskowitz v. Wilkinson, 244 for instance, the court conducted a survey of state prison hair regulations, 245 in an effort to acquire an independent basis for its decision. Not only will such information prove useful for judges in rendering decisions, but it will force prisons to share knowledge about penal practices.
Another possible means for courts to analyze and study penological interests is to appoint a special master. The special master would spend time studying the prison and report back with various observations and suggestions. Rather than proceed with an adversarial proceeding, courts should request that prison officials draft creative solutions which could then be shared with other prisons.
IV. CONCLUSION
At its best, balancing is a detailed and open examination into the justification, scope, and efficiency of the regulation in question. Balancing is a way for courts to reconcile, in an honest and public way, the competing interests of the individual and the community. If balancing is to be done carefully and candidly, courts must assign values only after diligent study of both sides. In the words of Justice Benjamin N. Cardozo: "If you ask how [the judge] is to know when one interest outweighs another, I can only answer that he must get his knowledge just as the legislator gets it, from experience and study and reflection ... 246 Unfortunately, these ideals are not embodied by many courts when balancing religion in prisons. RFRA, with its strict scrutiny protection, seemed to be a ray of hope for prisoners, a powerful protection of religious free exercise, a commitment by our government to respect religious liberty everywhere, even in our prisons. RFRA's idealistic origins, its pluralistic aspirations, and its strict scrutiny protection cannot venture into the harsh universe of the prison without the aid of the courts. Until the courts properly balance religion and penological interests under RFRA, the only increased protection prisoners will have is our prayers.
